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Portugal's New Tax Rules for Investment Companies

by Paula Rosado Pereira

Paula Rosado Pereira is a tax lawyer and a
professor at the Lisbon University Law School.

Portugal has a new tax regime for undertak-
ings for collective investment (UCI) and their
investors. This tax reform, to enter into force
July 1, will completely alter Portugal’s model of
taxing UCIs by adhering to the exit taxation
method.

Decree-Law No. 7/2015 of January 13 introduced
a new tax regime for Portuguese undertakings for
collective investment (UCI), which enters into force
July 1. The tax regime applicable to UCI investors is
also subject to substantial changes, as noted below.

Framework of the Tax Reform

One of the main objectives of the reform of the
UCT tax regime is to strengthen the fiscal competitive-
ness of Portuguese UCIs in international markets so
that they are capable of attracting foreign and, ideally,
domestic investors, retaining capital within Portugal.

The current tax treatment of UClIs is not competi-
tive internationally and has had a negative effect on
their ability to attract foreign investment. Some por-
tions of the current regime have a negative effect on a
UCTI’s performance indicators.

Also, the current regime creates economic double
taxation of income paid by UCIs to nonresident inves-
tors, since UCIs are unable to obtain foreign tax cred-
its. Therefore, despite the tax exemption applicable to
nonresident investors on the payment of income by
Portuguese UClIs, the regime is still not attractive.

The new UCI regime adopts the exit taxation
method, following a major trend in investment ve-
hicles’ tax regimes in other European Union member

states. As such, the main level of taxation of income
switches from the UCI to the investors.

Under the new tax regime, the income obtained by
UClIs is not, in principle, subject to withholding tax.
Major categories of such income are completely ex-
cluded from tax, which strongly contributes to the tax
competitiveness of the UCI. Therefore, in the new re-
gime investors will predominantly be taxed on the in-
come obtained at the UCI level.

The new regime is applicable to the following types
of UClIs:

e securities investment funds (fundos de investimento
mobilidrio);

e real estate investment funds (fundos de investimento
imobilidrio);

e securities investment companies (sociedades de inves-
timento mobilidrio); and

e real estate investment companies (sociedades de in-
vestimento imobilidrio).

The real estate urban rehabilitation investment fund,
the forest real estate investment fund, and the real es-
tate investment fund for rental purposes are not subject
to major changes under the new tax regime.

Taxation Under the New Regime

The new tax regime applies to income obtained on
or after July 1. UCIs must follow a comprehensive
transitory regime to facilitate the move to the new tax
regime.

Under the new regime, UClIs are taxed in accord-
ance with the corporate income tax rules. A UCI’s tax-
able profit is determined based on the net profit for the
financial year.

Income obtained by UCIs is not subject to withhold-
ing tax, which is consistent with the broad exclusion
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from taxation from which UCIs benefit. In fact, the
following income is not considered in computing the
taxable profit of UClIs:

e investment income;
e capital gains; and
e rental income.

These types of income, however, are taxable if they
originate in entities resident or domiciled in jurisdic-
tions included on Portugal’s blacklist set forth by Min-
isterial Order No. 292/2011.

Also not considered when computing the taxable
profit of UClIs are the costs incurred in connection
with income excluded from tax (investment income,
capital gains, and rental income), as well as nondeduct-
ible expenses under the corporate income tax (CIT)
code and income and expenses relative to management
fees and other commissions earned by UClIs.

The UCI’s taxable profit is subject to taxation at the
general corporate income tax rate of 21 percent. UCIs
are also subject to the autonomous tax rates set forth
in article 88 of the CIT code.

On the other hand, UCIs are exempt from the mu-
nicipal surcharge (derrama municipal) and state sur-
charge (derrama estadual), thus benefiting from another
tax advantage.

Note that UClIs are subject to the CIT rules and
may now benefit from the CIT’s general regime for
reporting tax losses, which allows those losses to be
carried forward for up to 12 tax years.

Mergers, demergers, or subscriptions in kind be-
tween UCIs can benefit from the tax neutrality regime
in the CIT code. This allows tax-efficient restructuring
operations or the transfer of assets between investment
vehicles.

UCIs are subject to ancillary obligations foreseen in
the corporate income tax code; for example, UCIs
must submit tax returns and maintain organized ac-
counts.

Stamp Duty

The new tax regime creates a new tax liability for
UCISs that are now subject to a specific stamp duty
taxation that is levied on the UCI’s global net asset
value. UClIs that invest exclusively in monetary market
instruments and deposits are subject to stamp duty at a
rate of 0.0025 percent. Other UClISs, including real es-
tate investment funds and companies, are subject at a
rate of 0.0125 percent. The stamp duty is determined
through self-assessment and is due quarterly.

Taxation of Investors

Generally, the tax treatment of income distributed
by UClIs incorporated in Portugal and operating under
Portuguese law or of income derived from the redemp-
tion or disposal of units or shares in these UClIs de-
pends on the investor’s residence and the type of UCIL.

Resident Investors’ Income

When an investor is an individual resident in Portu-
gal for tax purposes, the income paid by UCIs and the
income arising out of the redemption of units or
shares is subject to withholding tax at the rate of 28
percent. This is a final withholding, which settles the
investor’s tax obligation, provided that the income in
question is obtained outside the scope of a commer-
cial, industrial, or agricultural activity.

Income earned by a corporate entity tax resident in
Portugal is subject to withholding tax at a rate of 25
percent. This withholding tax is like a payment on ac-
count of the final tax due, except if investors benefit
from a corporate income tax exemption that excludes
investment income, in which case the withholding tax
is final.

Nonresident Investors’ Income

Investors nonresident in Portugal, both individuals
and corporate entities, are exempt from personal in-
come tax and corporate income tax, respectively, on
income distributed by Portuguese UCIs and on capital
gains resulting from the redemption of units or shares
or from the winding up of investment funds or com-
panies.

This tax exemption is applicable if the nonresident
investors give evidence of such status and if they do
not have a permanent establishment in Portuguese ter-
ritory to which the income in question might be attrib-
utable.

Investors nonresident in Portugal who receive in-
come distributed from units or shares in real estate in-
vestment UCIs or derived from their redemption are
taxed at a rate of 10 percent.

Income derived from real estate investment UCIs,
including capital gains resulting from their redemption
or liquidation, is considered income from immovable
property obtained in Portugal. This qualification is par-
ticularly relevant when one applies income tax treaties
entered into between Portugal and other states, be-
cause, in principle, under an income tax treaty the right
to tax immovable property income is attributed to the
source state.

Nonresident investors cannot benefit from the above
mentioned exemption or reduced rate regimes in the
following cases:

e when they have not provided evidence of their
nonresident status;

e when they are resident in a jurisdiction included
in the Portuguese blacklist set forth by Ministerial
Order No. 292/2011; or

e when they are entities directly or indirectly held in
more than 25 percent of their share capital by
entities or individuals that are resident in Portu-
gal.
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In these cases, nonresident investors are subject to a
final withholding tax of 25 percent (for corporate enti-
ties), 28 percent (for individuals), or 35 percent (for
investors from blacklisted jurisdictions).

The proof of nonresidency must be provided to the
paying agent up to the deadline for the delivery of the
tax to the treasury (20th of the month following the
payment of the income).

Nonresident investors that have not provided evi-
dence of their nonresidency on time and that were,
therefore, subject to higher taxation as residents may
request the reimbursement of the excessive tax paid
within a two-year period from the end of the year in
which the taxable event occurred.

Conclusions

The new tax regime constitutes an important step in
strengthening the fiscal competitiveness of the UClIs
established and operating in Portugal. The adoption of
the exit taxation method brings the tax rules applicable
to Portuguese UCIs and their investors closer to those
in force in most EU countries, enabling a better com-
parability of the performances of Portuguese and inter-
national UClIs.

This is expected to increase the potential of Portu-
guese UCIs to attract foreign investors, an objective
also served through a favorable tax regime for nonresi-
dent investors, which are tax exempt on income ob-
tained from the UCIs (except for income arising out of
real estate investment UClIs, to which a 10 percent
taxation is applicable).

The tax reform carried out at the level of UCIs and
their investors has been generally well received by the
investment sector. The major point of controversy is
the new stamp duty liability over a UCI’s global net
asset value. L 4
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